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30 days of the following in regard to a
licensed operator or sentor operator:

(a) Permanent reassignment from the
position for which the licensee has cer-
tified the need for a licensed operator
or senlor operator under §55.31(a)3) of
this chapter;

{(b) Termination of any operator or
senior operator;

{¢} Permanent disability or illness as
described in §55.25 of this chapter.

[52 FR 9469, Mar. 25, 1987, as amended at 60
FR 13616, Mar. 14, 1995]

$50.75 Reporting and recordkeeping
for decommissioning planning.

{a) This section establishes require-
ments for indicating to NRC how a li-
censee will provide reasonable assur-
ance that funds will be avaiiable for
the decommissioning process. For
power reactor licensees, reasonable as-
surance consists of a serles of steps as
provided in paragraphs (b), (€), (e), and
(f} of this section. Funding for the de-
commissioning of power reactors may
also be subject to the regulation of
Federal or State Government agencies
{e.g., Federal Energy Regulatory Com-
mission (FERC) and State Public Util-
ity Commissions) that have jurisdic-
tion over rate regulation. The require-
ments of this section, in particular
paragraph {(c) of this section, are in ad-
dition to, and not substitution for,
other requirements, and are not in-
tended to be used, by themselves, by
other agencies to establish rates.

(b) Each power reactor applicant for
or holder of an operating license for a
production or utilization facility of the
type and power level specifiéd in para-
graph (c) of this section shall submit a
decommissioning report, as required hy
§50.33(k) of this part.

(1) The report must contain a certifi-
cation that financial assurance for de-
commissioning will be (for a license ap-
plicant) or has been {for a license hold-
er) provided in an amount which may
be more but not less than the amount
stated in the table in paragraph (c)(1}
of this section.

(2y The amount to be provided must
be adjusted annually using a rate at
least equal to that stated in paragraph
(¢)(2) of this section.

(3) The amount must use one or more
of the methods described in paragraph
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{e) of this section as acceptable to the
NRC.

(4) The amount stated in the appli-
cant’s or licensee’s certification may
be based on a cost estimate for decom-
missioning the facllity. As part of the
certification, a copy of the financial in-
strument obtained $o satisfy the re-
quirements of paragraph (e) of this sec-
tion must be submitted to NRC.

{c¢) Table of minimum amounts (Jan-
uary 1986 dollars) required to dem-
onstrate reasonable assurance of funds
for decommissioning by reactor type
and power level, P {in MWt); adjust-
ment factor.?

Miltions

(L)1) For a PWR:
greater than or equal to
I MWE i . 3105
between 1200 MWt and
3400 MWt (For & PWR of
less than 1200 MWt, use
P=1200 MWt) ...coomennnns
{1i) Feor a BWR:
greater than or egual to
B0 MW e 5135
between 1200 MWt and
00 MWt (For a BWR of
less than 1200 MWt, use
P=E200 MWL) ..o, H(10440.009F)

(2) An adjustment factor at least
equal to 065 L + 0.13 E + 0.22 B is to be
used where L and E are escalation fac-
tors for labor and energy, respectively,
and are to be taken from regional data
of U.8. Department of Labor Bureau of
Labor Statistics and B is an escalation
factor for waste burial and is to be
taken from NRC report NUREG-1307,
“Report on Waste Burial Charges.”

(AX1) Each non-power reactor appli-
cant for or holder of an operating li-
cense for a preduction or autilization fa-
¢ility shall submit a decommissioning
report as required by §50.33(k) of this
parst.

(2) The report must:

(1y Contain a cost estimate for de-
commissioning the facility;

(11} Indicate which method or meth-
ods described in paragraph (e) of this

$(75+0.0088F)

1Amounts are based cn activities related
to the delinition of “Decommission’ in §a0.2
of this part and do not include the cost of re-
moval and disposal of spent fuel or of non-
radicactlve structures and materlals heyvond
that necessary to terminate the license.
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section as acceptable to the NRC will
be used to provide funds for decommis-
sloning; and

(111} Provide a description of the
means of adjusting the cost estimate
and assceciated funding level periedi-
cally over the life of the facility.

{(e)(1) Financial assurance is to be
provided by the following methods.

{1) Prepayment. Prepayment is the de-
posit made preceding the start of oper-
ation into an account segregated from
licensee assets and outside the licens-
ee’s administrative control of cash or
liguid assets such that the amount of
funds would be sufficient to pay decom-
misstoning costs at the time termi-
nation of operation is exXpected. Pre-
payment may be in the form of a trust,
escrow account, Government fund, cer-
tificate of deposit, deposit of Govern-
ment securities or other payment ac-
ceptable to the NRC. A licensee may
take credit for projected earnings on
the prepaid decommissioning trust
funds using up to a 2 percent annual
real rate of return from the time of fu-
ture funds’ collection through the pro-
jected decommissioning period. This
includes the periods of safe storage,
final dismantlement, and license ter-
mination, if the licensee’s rate-setting
authority does not authorize the use of
another rate. However, actual earnings
on existing funds may be used to cal-
culate future fund needs.

(11} Erternal sinking fund. An external
ginking fund is a fund established and
maintalned by setting funds aside peri-
odically in an account segregated from
licensee assets and outside the licens-
eg’s administrative control in which
the total amount of funds would be suf-
ficient to pay decommissioning costs
at the time termination of operation is
expected. An external sinking fund
may be in the form of a trust, escrow
account, Government fund, certificate
of deposit, deposit of Government secu-
rities, or other payment acceptable to
the NRC. A licensee may take credit
for projected earnings on the external
sinking funds using up to a 2 percent
annual real rate of return from the
filme of future {funds® collection
through the decommissiohing period.
This includes the periods of safe stor-
age, final dismantlement, and license
termination, if the licensee’s rate-set-
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ting authority does not authorize the
use of another rate. However, actual
earnings on existing funds may be used
to calculate future fund needs. A 1i-
censee, whose rates for decommis-
sioning costs cover only a portion of
such costs, may make use of this meth-
od only for that portion of such costs
that are collected in one of the man-
ners described in this paragraph,
(e)(1)Xil1). This method may be used as
the exclusive mechanism relied upon
for providing financial assurance for
decommissioning in the following cir-
cumstances:

(A) By a licensee that recovers, el-
ther directly or indirectly, the esti-
mated total cost of decommissioning
throngh rates established by ‘*‘cost of
service’” or similar ratemaking regula-
tion. Public utility districts, munici-
palities, rural electric cooperatives,
and State and Federal agencies, includ-
ing associations of any of the fore-
going, that establish their own rates
and are able to recover their cost of
service allocable to decommissioning,
are assumed to meet this conditlon.

(B} By a licensee whose source of rev-
enues for 1ts external sinking fund is a
“‘non-bypassable charge,” the total
amount of which will provide funds es-
timated to be needed for decommis-
sioning pursuant to §§50.75(c), 50.75(f),
or 50.82 of this part.

(i1} A surety method, insurance, or
other guarantee method:

(A) These methods guarantee that de-
commissioning costs will bhe paid. A
surety method may be in the form of a
surety bond, letter of credit, or line of
credit. Any surety method or insurance
used to provide financial assurance for
decommissioning must contain the fol-
lowing conditions:

(I) The surety method or insurance
must he open-ended, or, if written for a
specified term, such as 5 years, must be
renewed antomatically, unless 90 days
or moreg prior to the renewal day the
issuer notifies the NRC, the bene-
ficiary, and the licensee of its inten-
tion not to renew. The surety or insur-
ance must also provide that the full
face amount be paid to the benefictary
automatically prior to the expiration
without proof of forfeiture if the li-
censee fails to provide a replacement
acceptable to the NRC within 3¢ days
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after receipt of notification of can-
cellation.

{2) The surety or insurance must be
payable to a trust established for de-
commissioning costs. The trustee and
trust must be acceptable to the NRC.
An acceptable trustee includes an ap-
propriate State or Federal government
agency or an entity that has the an-
thority to act as a trustee and whose
trust operations are regulated and ex-
amined by a Federal or State agency.

{(B) A parent company guarantee of
funds for decommissioning costs based
on a financial test may be used if the
guarantee and test are as contained in
appendix A to 10 CFR part 30.

(C) Fer comrmercial companies that
issue bonds, a guarantee of funds by
the applicant or licensee for decommis-
sioning costs based on a financial test
may be used if the guarantee and test
are as contained in appendixz C to 10
CFR part 30. For commercial compa-
nies that do not issue bonds, a guar-
antee of funds by the applicant or li-
censee for decommissioning costs may
be used if the guarantee and test are as
contalned in appendix D to 10 CFR part
30. For non-profit entities, such as col-
leges, universities, and non-profit hos-
pitals, a guarantee of funds by the ap-
plicant or licensee may be used if the
guarantee and test are as contained in
appendix B to 10 CFR part 30. A guar-
antee by the applicant or licensee may
not be used in any situation in which
the applicant or licensee has a parent
company holding majority control of
voting stock of the company.

(iv) For a power reactor licensee that
1a a Federal licensee, or for a non-
power reactor licensee that is a Fed-
eral, State, or local government li-
censee, a statement of intent con-
taining a cost egtimate for decommis-
sioning, and indicating that funds for
decommissioning will be obtained when
necessary.

(v} Contractual obligation{s) on the
part of a licensee’s customer(s), the
total amount of which over the dura-
tion of the contract(s) will provide the
Hcensee's $otal share of uncollected
funds estimated to be needed for de-
commissioning pursnant to §§50.75(c),
50.75(D), or §50.82. To be acceptable to
the NRC as a method of decommis-
sioning funding assurance, the terms of
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the contract{s) shall include provisions
that the electricity buyer{s) will pay
for the decommissioning obligations
specified in the contract(s), notwith-
standing the operational status either
of the licensed power reactor to which
the contract{s) pertains or force
majeure provisions. All proceeds from
the contract(s} for decommissioning
funding will be deposited to the exter-
nal sinking fund. The NRC reserves the
right to evaluate the terms of any con-
tract(s) and the financial qualifications
of the contracting entity(ies) offered as
assurance for decomumissioning fund-
ing.

{vi}) Any other mechanism, or com-
bination of mechanisms, that provides,
as determined by the NRC upon its
evaluation of the specific cir-
cumstances of each licensee submittal,
assurance of decommissioning funding
equivalent to that provided by the
mechanisms specified in paragraphs
(e)1)(1) through (v) of this section. Li-
censees who do not have sources of
funding described in paragraph (e)1)(ii}
of this section may use an external
sinking fund in combination with a
guarantee mechanism, as specified in
paragraph (e)1)(111) of this section, pro-
vided that the total armount of funds
estimated to be necessary for decom-
missioning is assured.

(2) The NRC reserves the right to
take the following steps in order to en-
sure a licensee’s adeguate accumula-
tion of decommissioning funds: review,
a3 needed, the rate of accamulation of
decommissioning funds; and, elther
independently or in cooperation with
the FERC and the licensee’s State
PUC, take additional actions as appro-
priate on a case-by-case basis, includ-
ing modification of a licensee’s sched-
ule for the accumulation of decommis-
sloning funds.

(f(1) Each power reactor licensee
shall report, on a calendar-year basis,
to the NRC by March 31, 1999, and at
least once every 2 years thereafter on
the status of its decommissioning fund-
ing for each reactor or part of a reactor
that it owns. The information in this
report must include, at a minimum:
the amount of decommissioning funds
estimated to be required pursuant to 10
CFR 50.75 (b) and {c); the amount accu-
mulated to the end of the calendar year
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preceding the date of the report; a
schedule of the annual amounts re-
maining te be collected; the assump-
tions used regarding rates of escalation
in decommissioning costs, rates of
earnings on decommissioning funds,
and rates of other factors used in fund-
ing projections; any contracts upen
which the licensee is relying pursuant
to paragraph (e)(1)v) of this section;
any modifications occcurring te a li-
censee’s current method of providing
financial assurance since the last sub-
mitted report; and any material
changes to trust agreements. Any li-
censee for a plant that is within b years
of the projected end of its operation, or
where conditions have changed such
that it will close within 5 years {before
the end of its licensed life), or has al-
ready closed (before the end of its li-
censed life), or for plants involved in
mergers or acquisitions shall submit
this report annually.

(2) Each power reactor licensee shall
at or about 5 years prior to the pro-
jected end of operations submit a pre-
Hminary decommissioning cost esti-
mate which includes an up-to-date as-
sessment of the major factors that
could affect the cost to decommission.

(3) Each non-power reactor licensee
shall at or about 2 years prior to the
projected end of operations submit a
preliminary decommissioning plan con-
taining a cost estimate for decommis-
sloning and an up-to-date assessment
of the major factors that could affect
planning for decommissioning. Factors
to be considered in submitting this pre-
Hrninary plan information include—

(1) The decommissioning alternative
anticipated to bhe used. The require-
ments of §50.82(b)(4)(1) must be consld-
ered at this time;

(1i) Major technical actions necessary
to carry out decomnmissioning safely;

(1i1) The current situation with re-
gard to disposal of high-level and low-
level radloactive waste;

(tv) Residual radicactivity criteria;

(v) Other site specific factors which
could affect decommissioning planning
and cost.

(4) If necessary, the cost estimate, for
power and non-power reactors, shall
also include plans for adjusting levels
of funds assured for decommissioning
to demonstrate that a reasonable level
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of assurance will be provided that
funds will be available when needed to
cover the cost of decommissioning.

{g) Each licensee shall keep records
of information important to the safe
and effective decommissioning of the
facility in an identified location until
the license 1s terminated by the Com-
mission. If records of relevant informa-
tion are kept for other purposes, ref-
erence to these records and their loca-
tions may be used. Information the
Commission constders important to de-
commissioning consists of—

(1) Records of spills or other unusual
occurrences Involving the spread of
contamination in and around the facil-
ity, equipment, or site. These records
may be limited to instances when sig-
nificant contamination remains after
any cleanup procedures or when there
is reasonable likelihood that contami-
nants may have spread to inaccessible
areas as in the case of possible seepage
into porous materials such as concrete.
These records must inciude any known
information on identification of in-
volved nuclides, guantities, forms, and
concentrations.

(2) As-built drawings and modifica-
tlons of structures and equipment In
restricted areas where radicactive ma-
terials are used and/or stored and of lo-
cations of possible inaccessible con-
tamination such as buried pipes which
may be subject to contamination. If re-
quired drawings are referenced, each
relevant document need not be indexed
individually. If drawings are not avail-
able, the licensee shall substitute ap-
propriate records of available informa-
tlon concerning these areas and loca-
tlons.

(3 Records of the cost estimate per-
formed for the decommissioning fund-
ing plan or of the amount certified for
decommissioning, and records of the
funding method used for assuring funds
if either a funding plan or certification
1s used.

[53 FR 24048, June 27, 1988, as amended at 58
FR 8873L, Dec. 28, 1993; 5% FR 1618, Jan. 12,
1994; 61 FR 39301, July 29, 1996; 63 FR 50480,
Sept. 22, 1998; 63 FR 57236, Oct. 27, 1598)

EFFECTIVE DATE NOTE: At 67 ¥R 78350, Dec.
24, 2002, §50.75 was amended by revising the
introductory text of paragraph (e)(1) and
paragraphs (ex1xl) and {(e)(1)(li), and adding
paragraph (h), sifective Dec. 24, 2003, For the
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convenience of the wuser, the revised and
added text is set forth as follows:

$50.75 Reporting and recordkeeping for de-
commissioning planning.

[ ] * * * *

(eX1} Financial assurance is to be provided
by the following methods.

(1) Prepayment. Prepayment is the deposit
made preceding the start of operation or the
transfer of a license under §50.80 into an ac-
count segregated f{rom licensee assets and
outside the administrative control of the 1i-
censee and its subsidlaries or affillates of
cash or liquid assets such tkat the amount of
funds would be sufficient te pay decommis-
sloning costs at the time permanent termi-
naticn of operations is expected. Prepayment
may be in the form of a trust, escrow ac-
count, ar Government fund with payment by,
certificate of depesit, deposit of government
or other securities or other method accept-
able to the NRC, This trust, escrow account,
Government fund, or other type of agree-
ment shall be established in writing and
maintained at all times in the United States
with an enitlty that is an appropriate State
or Federal government agency, or an entity
whese operations in which the prepayment
deposit Is managed are regulated and exam-
ined by a Federal or State agency. A licensee
that has prepald funds based on a site-spe-
cific estimate under §50.75(b}1) of this sec-
tion may take credit for projected earnings
on the prepald decommissioning trust funds,
using up to a 2 percent annual real rate of re-
turn from the time of future funds’ collec-
tion threcugh the projected decommissioning
period, provided that the site-specific esti-
mate is based cn a period of safe storage that
is specifically desecribed in the estimate. This
includes the pericds of safe storage, final dis-
mantlement, and license termination. A 1i-
censee that has prepaid funds based on the
formulas inh §50.75(c) of this section may take
credit for projected earnings on the prepaid
decommissioning funds using up to 2 percent
annual real rate of return up to the time of
permanent termination. A licensee may use
a credit of greater than 2 percent if the Ii-
censee’s rate-setting authority has specifi-
cally authorized a higher rate. However, -
censees certlifying only to the formula
amounts (i.e., not a site-specific estimate)
can take a pro-rata credit during the imme-
diate dismantlement period (i.e., recognizing
both cash expenditures ahd earnings the first
7 years after shutdown). Actual earnings on
existing funds may be used to calculate fu-
ture fund needs.

(11} External sinking fund. An external sink-
Ing fund is a fund estahlished and main-
tained by setting funds aside pericdically in
an account segregated from llcensee assets
and outside the administrative control of the
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licensee and its subsidiaries or affiliates in
which tke total amount of funds would be
sufficient to pay decommissicning costs at
the time permanent terminaticn of oper-
ations 1s expected. An external sinking fund
may be in the form of a trust, escrow ac-
count, or Government fund, with payment by
certificate of deposit, deposit of Government
or other securities, or other methcd accept-
able to the NRC. This trust, escrow account,
Government fund, or other type of agree-
ment shall be established in writing and
maintained at all times in the United States
with an entity that is an appropriate State
or Federal government agency, or an entity
whose operations in which the externai sink-
ing fund Is managed are regulated and exam-
ined by a Federal or State agency. A licensee
that has cellected funds based on a site-spe-
cific estimate under §50.75(b)(1) of this sec-
ticn may take credit for projected earnings
on the external sinking funds using up tvo a
2 percent annnal real rate of return from the
tima of future funds’ collection through the
decommissioning period, provided that the
site-specific estimate 1s based on a period of
safe storage that is specifically described in
the estimate. This includes the periods of
safe storage, final dismantlement, and 11-
cense termination. A licensee that has col-
lected funds based on the formulas in
§50.75{c) of this section may take credit for
collected earnings on the decormmissiening
funds using up to 2 percent annual real rate
of return up to the time of permanent termi-
nation. A licensee may use a credit of great-
er than 2 percent if the licensee’s rate-set-
ting auwtherity has specifically authorized a
higher rate. However, licensees certifying
only to the formuia amounts (1.e., not a site-
specific estimate) can take a pro-rata credit
during the dismantlement period (i.e., recog-
nizing both cash expenditures and earnings
the first 7 years after shutdown). Actual
earnings on existing funds may be used to
calculate future fund needs. A licensee,
whose rates for decommissioning costs cover
only a portion of these costs, may make use
of this method only for the portion of these
costs that are collected in one of the man-
ners described in this paragraph, (e)(1)(ii).
This method may be used as the exclusive
mechanism relied upon for providing finan-
cial assurance for decommissioning in the
followlng cirgumstances:

* * e * *

(h){1) Licensees that are not “electric util-
ities"” as defined in §50.2 that use prepay-
ment or an external sinking fund to provide
financial assurance shall provide in the
terms of the arrangements governing the
trust, escrow account, or Government fund,
used to sepregate and manage the funds
that—
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{1) The trustee, manager, Investment advi-
sor, or other person directing investment of
the funds:

{A} Is prohibited from investing the fands
in securities or other ohbligations of the li-
censee or any other owner or operator of the
power reactor or their affiliates, subsidi-
arfes, successers or assigms, or In a mutual
fand in which at least 50 percent of the fund
is Invested in the securities of a licensee or
parent company whose subsldiary is an
owner of a foreign or domestic nuclear power
plant. However, the fands may be invested in
securities tied bte market indices or other
non-nuclear sector collective, commingled,
or mutual funds, provided that this sub-
gection shall not operate in such a way as to
require the sale or transfer either in whole
or in part, or other disposition of any such
prohibited investment that was made before
the publication date of this rule, provided
farther that these restrictions do not apply
to 10 percent or less of their trust assets in
securities of any other encity owning one or
more huclear power plants.

(B} Is obligated at all times to adhere ta a
standard of care set forth in the trust, which
either shall be the standard of care, whether
In investing or otherwise, required by State
or Federal law or one or more State or Fed-
eral regulatory agencies with jurisdiction
over the trust funds, or, in the absence of
any such care, whether in investing or other-
wise, that a prudent investor would use in
the same circumstances. The term “‘prudent
investor,” shall have the same meaning as
set forth in the Federal Energy Regulatory
Commission’s ‘‘Regulations Governing Nu-
clear Plant Decomrnissioning Trust Funds”
at 18 CFR 35.32(a)(3), or any successcr regula-
tion.

(liy The licensee, its affiliates, and lts sub-
sldiaries are prohibited from being engaged
as Investment manager for the funds or from
glving day-to-day management direction of
the funds’' investments or direction on indi-
vidual investments by the funds, except in
the case of passive fund management of trust
funds where manhagement is lmited to in-
vestments tracking market indices.

(111) The trust, escrow account, Goverh-
ment fund, or other account used to seg-
regate and manage the funds may not be
amended {n any material respect without
written notification to the Director, QOffice
of Nuclear Reactor Regulation, or the Direc-
tor, Office of Nuclear Material Safety and
Safeguards, as applicable, at least 30 working
days before the proposed effective date of the
amendment. The licensee shall provide the
text of the proposed amendment and a state-
ment of the reason for the proposed amend-
ment. The trust, escrow account, Govern-
ment fund, or other account may not be
amended if the person responsible for man-
aging the trust, escrow account, Government
fund, or other account receives written no-
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tice of objection from the Director, Office of
Nuclear Reactor Regulation, or the Director,
Office of Nuclear Material Safety and Safe-
guards, as applicahle, within the notice pe-
riod; and

(iv) Except for withdrawals being made
under 10 CFR 50.82(a)(8), no disbursement or
payment may be made from the trust, es-
crow account, Government fund, or other ac-
count used to segregate and manage the
funds until written notice of the Intention to
make a disbursement or payment has heen
given to the Director, Office of Nuclear Re-
actor Regulation, or the Director, Office of
Nuclear Material Safety and Safeguards, as
applicable, at least 30 working days before
the date of the intended disbursement or
payment. The disbursement or payment from
the trust, escrow account, Government fund
or other account may he made following the
30-working day notice period If the person re-
sponsible for managing the trust, escrow ac-
count, Government fund, or cther account
does not receive wrltten notice of objection
from the Director, Office of Nuclear Reactor
Regulation, or the Director, Office of Nu-
clear Material Safety and Safeguards, as ap-
plicable, within the notice period. Disburse-
ments or payments from the trust, escrow
account, Government fund, or other account
used to segregate and manage the funds,
other than for payment of ordinary adminis-
trative costs (including taxes) and other in.
cldental expenses of the fund (including
legal, accounting, actuarial, and trustee ex-
penses) in connection with the operation of
the fund, are restricted to decommissioning
expenses or transfer to another financial as-
surance method acceptable under paragraph
(e} of this section until final decommis-
sioning has been completed. After decommis-
sloning has begun and withdrawals from the
decommissioning fund are made under 10
CFR 50.82(a)B), no further notification need
be made te the NRC.

(2) Licensees that are *‘electric wtilities”
under §50.2 that use prepayment or an exter-
nal sinking furd %o provide financial assar-
ance shall provide in the terms of the trust,
aserow account, Government fund, or other
account used to segregate and manage funds
that except for withdrawals being made
under 10 CFR 50.82(a)(8), no disbursement or
payment may be made from the trust, es-
crow account, Government fund, or other ac-
count used {o segregate and manage the
fands antil written notice of the intention to
make a disbursement or payment has been
given the Director, Office of Nuclear Reactor
Regulation, or the Director, Office of Nu-
clear Material Safety and Safeguards, as ap-
plicable, at least 30 working days before the
date of the Intended disbursement or pay-
ment. The disbursement or payment from
the trust, escrow account, Governtment fund
or other account may be made following the
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30-working day notice period if the person re-
sponsible for managing the trust, escrow ac-
count, Government fund., or other account
does not receive written notice of objection
from the Director, Office of Nuclear Reactor
Regulation, or the Director, Office of Nu-
clear Material Safety and Safeguards, as ap-
plicable, within the notice period. Disburse-
ments or payments from the trust, escrow
acceunt, Government fund, or abher account
used to segregate and manage the funds,
other than for payment of ordinary adminis-
trative costs (Including taxes) and other in-
cldental expenses of the fund (including
legal, accounting, actuarial, and trustee ex-
penses) in connection with the operation of
the fund, are restricted to decommissioning
expenses or transfer to ancther financlal as-
surance method acceptable under paragraph
(e) of this sectlon until final decommis-
sioning has been completed. After decommis-
sloning has begun and withdrawals from the
decommissionicg fund are made under 10
CFR 50.82(a)(8), no further notification need
be made to the NRC.

{3) A licensee that is nct an “‘electric util-
ity"” under §50.2 and using a surety method,
insurance, or other guarantes method to pro-
vide financial assurance shall provide that
the trust established for decommissioning
costs to which the surety or insurance is
payable contalns in Its terms the require-
ments in paragraphs (hX1Xi), (11), (i1}, and
(iv) of tkis secticn.

(4} Unless otherwise determined by the
Commission with regard to a specific appli-
cation, the Commission has determined that
any amendment to the llcense of a utiliza-
tion facility that does no more than delete
specific license conditions relating to the
terms and conditions of decommissioning
trust agreements involves ‘‘no significant
hazards congideration,”

US/IAEA SAFEGUARDS AGREEMENT

§506.78 Installation
verification.

Each holder of a construction permit
shall, if requested by the Commission,
gubmit installation information on
Form N-T1, permit verification thereof
by the International Atomic Energy
Agency, and take such other action as
may be necessary to implement the US/
TAEA BSafeguards Agreement, in the
manner set forth in §§75.6 and %7511
through 75.14 of this chapter.

[49 FR 19627, May 9, 1984]

information and

10 CFR Ch. | (1-1-03 Edition)

TRANSFERS OF LICENSES—CREDITORS’
RIGHTS—SURRENDER OF LICENSES

§50.80 Transfer of licenses.

(a) No license for a production or uti-
lization facility, ar any right there-
under, shall be transferred, assigned, or
in any manner disposed of, either vol-
untarily or involunsarily, directly or
indirectly, through transfer of control
of the license to any person, unless the
Commission shall give its consent in
writing.

(b} An application for transfer of a li-
cense shall include as much of the in-
formation described in §§50.33 and 50.34
of this part with respect to the identity
and technical and financial gualifica-
tions of the proposed transferee as
would be required by those sections if
the application were for an initial 1i-
cense, and, if the license to be issued is
a class 103 construction permit or ini-
tial operating license, the information
required by §50.33a. The Commission
may require additional information
such as data respecting proposed safe-
guards against hazards from radio-
active materials and the applicant’s
qualifications to protect against such
hazards. The application shall include
alsc a statement of the purposes for
which the transfer of the license is re-
quested, the nature of the transaction
necessitating or making desirable the
transfer of the license, and an agree-
ment to limit access to Restricted
Data pursuant to §50.37. The Commis-
sion may require any person who sub-
mits an application for license pursu-
ant to the provisions of this section to
file a written consent from the existing
licensee or a certified copy of an order
or judgment of a court of competent ju-
risdiction attesting to the person’s
right {subject to the licensing reqgunire-
ments of the Act and these regulations)
to possession of the facility invelved.

(c) After appropriate notice to infer-
ested persons, including the existing li-
censee, and observance of such proce-
dures as may be required by the Act or
regulations or orders of the Cormmis-
slon, the Commission will approve an
application for the transfer of a I1i-
cense, if the Commission determines:
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NRC ISSUES DIRECT FINAL RULE MODIFYING REQUIREMENTS FOR NUCLEAR
POWER PLANT DECOMMISSIONING TRUST FUNDS

The Nuclear Regulatory Commission is amending regulations regarding decommissioning trust
provisions for nuclear power plants to clarify the agency’s intentions and correct administrative errors
in a final rule published last year.

The agency is issuing a direct final rule to make immediate corrections in the final rule
published December 24, 2002, in the Federal Register, which established objectives and critena for
decommissioning trust agreements. That rule required licensees that are no longer rate-regulated, or
who no longer have access to government-mandated fees for decommissioning, to have
decommissioning trust agreements in a form acceptable to the NRC in order to increase assurance that
an adequate amount of decommissioning funds will be available. The rule is to become effective
December 24, 2003,

Changes imposed in the direct final rule to be published shortly in the Federal Register will
clarify that payments for administrative expenses incurred by trust funds do not require notification to
the NRC. The direct final rule also clarifies that licensees will have the option to retain their existing
license conditions relating to decommissioning trust agreements. Finally, the changes claritfy that
decommissioning trust funds are not to be invested in other companies that own nuclear power plants.

Because the NRC considers this action non-controversial and routine, the agency is using the
direct final rule procedure rather than the lengthier, standard rulemaking process. However, if the NRC
receives significant adverse comments within 30 days of the direct final rule’s publication in the
Federal Register, the NRC will publish a document that withdraws this action and will address the
comments in a subsequent final rule.

Comments may be submitted to the Secretary, U.S. Nuclear Regulatory Commission,
Washington, DC 20555-0001, Attention: Rulemakings and Adjudications Staff. Comments may also
be submitted online through the NRC’s interactive rulemaking site at http://ruleforum.linl.gov .

For further information, contact Brian J. Richter, Office of Nuclear Reactor Regulation, at (301)
415-1978, or e-mail to byr@nre.gov .
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A. INTRODUCTION

The general requirements for applications for license termination and
decommissioning nuclear power, research, and test reactors are contained in 10
CFR Part 50, “Domestic Licensing of Production and Utilization Facilities.” This
guide provides guidance to applicants and licensees of nuclear power, research,
and test reactors concerning methods acceptable to the NRC staff for complying
with requirements in the amended rules regarding the amount of funds for
decommissioning. It also provides guidance on the content and form of the
financial assurance mechanisms in those rule amendments.

Subsequent to the original publication of this guide, amendments to
10 CFR Part 50 were promulgated on September 22, 1998 (63 FR 50465).
Various amendments modified 10 CFR 50.33(k), 50.75, and 50.82(b), which
require operating license applicants and existing licensees to submit information on
how reasonable assurance will be provided that funds are available to
decommission the facility. Additional amendments to 10 CFR 50.75 were promulgated
on December 24, 2002 (67 FR 78332). As amended, CFR 50.75 establishes
requirements for indicating how this assurance will be provided, namely the
amount of funds that must be provided including updates, the methods to be used
for assuring funds, and provisions contained in trust agreements for sateguarding
decommissioning funds.

A proposed Revision 1 to Regulatory Guide 1.159 was developed to reflect
these changes in the regulations and to include guidance on the recently proposed
amendments to 10 CFR 50.75. The proposed Revision 1 was issued for public
comment in May 2001 as DG-1106. This Revision 1 of Regulatory Guide 1.159
also provides explanations and definitions, explains certain concepts that are
currently ambiguous, and provides examples of revised guarantee language.

As a guidance document, this regulatory guide and its provisions are not
designed to be restrictive or to represent binding requirements. The guide
presents methods acceptable to the NRC staff for complying with the
decommissioning regutations. The NRC staff recognizes that in certain
circumstances (e.g., to meet requirements established by Federal or State
economic regulatory agencies or to comply with other applicable laws) other
approaches may be necessary. As a point of clarification, it is the NRC’s position that
those licenseas having previously existing license conditions relating to topics covered by
the Decommissioning Trust Provisions Final Rule will have the option of maintaining their
existing license conditions or submitting to the new requirements (67 FR 78332).

The information collections contained in this regulatory guide are covered by
the requirements of 10 CFR Part 50, which were approved by the Office of
Management and Budget, approval number 3150-0011. If a means used to
impose an information collection does not display a currently valid OMB control
number, the NRC may not conduct or sponscr, and a person is not required to
respond to, the information collection.
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these methods in Appendices B-1, B-2, and B-3 of this guide. These sample forms
have been provided for general guidance. Specific provisions may not be
appiicable to particular licensees and may be modified as a licensee’s specific
situation warrants. NRC expects that all prepayment or external sinking fund
mechanisms will, at a minimum, satisfy the following conditions: (a) The
instrument will meet the requirements of State law for that instrument, (b) it will
provide for the segregation of decommissioning funds from the licensee’s other
assets, (c} it will ensure that the funds are outside the administrative control of the
licensee, (d) it will ensure that special care is taken to safeguard the funds from
investment risks, and (e) it will provide safeguards against improper payments from
the funds.

The conditions stipulated in 10 CFR 50.75(e)(1)(i) and (i) that a prepayment
account or an external sinking fund, respectively be “segregated from licensee
assets” is intended to ensure that the integrity of decommissioning funds will be
maintained, especially with respect to protection from creditors in a bankruptcy
situation and to ensure continuity of funding during license transfers. A
case-by-case “reasonableness” standard will be applied to licensee compliance
with this provision. Key indicators of segregation include separation of the funds
from the other assets of the licensee through a transfer to an independent
custodian or manager and separate accounting. The phrase “segregation from
licensee assets” does not require that the fund be placed in an entity, such as a
grantor trust, that is established as a separate tax-paying entity. Licensees should
be aware, however, that such a trust will provide greater protection in bankruptcy
than the escrow or certificate of deposit.

2.2.2 The following key provisions should be included in the trust instrument
{or, when relevant, in the escrow or government fund agreement) to ensure that it
is acceptable to the NRC:

2.2.2.1 The trust agreement should state the purpose of the trust and
the nuclear facility must be identified. An acceptable statement of purpose is the
statement required for a trust agreement to qualify as a Nuclear Decommissioning
Reserve Fund under Section 468A of the Internal Revenue Code. To qualify under
Section 468A, the trust agreement should state that the trust is established for the
exclusive purpose of providing funds for the decommissioning of one or more
nuclear ptants.

2.2.2.2 The trust agreement should specify that the trust fund is
established for the benefit of the licensee of the facility and/or the NRC, but only to
the extent in the case of the NRC that the provisions of 31 U.S.C. 3302(b) would
not be applicable. More than one licensee may be identified. A singte trust
agreement may establish two or more Nuclear Decommissioning Funds when a
nuclear power plant is owned by two or more licensees. Similarly, a trust
agreement may contain both gualified and non-gualitied decommissioning funds
according to IRS Section 468A.
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2.2.2.3 The trust agreement should specify the obligations of the
trustee and, it applicable, the investment manager with respect to investments,
specifically for non-electric utilities as described below under Reguiatory Position
2.2.3.

2.2.2.4 The trust agreement should specify the circumstances under
which payments will be made from the trust. It must provide that no disbursements
or payments may be made from the trust by the trustee, other than for payment of
ordinary administrative expenses (examples of ordinary administrative expenses
are set out in the Internal Revenue Code Section 468A) or withdrawals pursuant to
10 CFR 50.82{a)(8), until the licensee has first given the NRC 30 working days
prior written notice, and that no disbursements or payments from the trust may be
made if the licensee receives prior written notice of objection from the Director,
Office of Nuclear Reactor Regulation, or the Director, Office of Nuclear Material
Safety and Safeguards, as appropriate. As noted in 10 CFR 50.82(a)(8), 3 percent
of the generic amount specified in 10 CFR 50.75 may be used for
decommissioning planning, and such amounts may be expended during the
operating life of a plant without any requirement for written notice to be made.
Also, licensees who have submitted the certification required under 10 CFR 50.82
(commencing 90 days after the NRC receives the PSDAR) may use an additional
20 percent without any requirements for notice to be made. After
decommissioning has begun, no further notification need be made to the NRC.
Withdrawals for those planning purposes are not subject to the prior notice of
withdrawal requirements of the new 50.75(h} even though they are expenditures
under 50.82(a)({8).

If the trust is a qualified Nuclear Decommissioning Fund under Section
468A, it must provide that the assets in the fund will be used only as authorized by
Section 468A and regulations thereunder.

2.2.2.5 For non-electric utility licensees, the trust agreement must
specify that amendments to the trust must be executed in writing, and that the
agreement cannot be amended in any material respect without 30 working days
prior written notitication from the licensee to the Director, Office of Nuclear Reactor
Regulation, or the Director, Office of Nuclear Material Safety and Safeguards, as
appropriate. The trust agreement of an electric utility licensee must follow the
requirements for trust amendments as specified in the trusts themselves or in the
requisite State regulations.

The NRC defines “material” madifications to include actions such as change
of trustee; change to any key provision of the trust, particularly including the
investment provisions; change of the provisions related to withdrawals from the
trust; changes related to the beneficiary; changes related to the duration or term of
the trust; changes that could affect the ability of the trust agreement to provide
reasonable assurance of decommissioning funds; and changes to the terms of
providing information to the NRC. Modifications that are not material include, for
example, changes in fee structures paid to a trustee; changes in arbitration
provisions between the trustee and the licensee; changes in investment advisor or
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investment manager, if applicable; and changes in investments, provided the
changes compiy with other aspects of the reguiations.

2.2.3 The trust agreement should specify that the trustee’s obligations, or
obligations of one or more investment managers, with respect to investments include
(1) day-to-day management of the trust, guided by general investment instructions
provided by the licensee or the licensee’s designated investment manager, (2) the
obligation of the trustee and/or investment manager to assure that trust investments are
made pursuant to an applicable standard of care, whether in investing or otherwise,
required by State or Federal law or regulation, or in the absence of such standard, a
“prudent investor’ standard as set forth in 18 CFR 35.32(a)(3) or any successor
regulation, and {3) the obligation of the trustee and/or investment manager, it
applicable, to avoid specifically prohibited investments, as described below.

2.2.3.1 The requirement that the trust should not be under the
“administrative control of the licensee™ will be met if day-to-day investment
decisions are made by the trustee or investment manager and not by the licensee.
Licensees may exercise general management oversight of trust fund investments
to the extent allowed under State trust law. The NRC staff recognizes that
licensees have legitimate interests and responsibilities in ensuring appropriate
investment strategies for these funds and monitoring the progress of investments
and licensees may issue Investment Guidelines to a Trustee or Investment manager.
However, licensees should avoid active day-to-day management of these funds.
In this regard, if a trustee is unable to act as an investment manager, use of a
professional investment manager may be necessary. A licensee or its aifiliate may act
as an investment manager in the case of passive fund management of trust funds where
management is limited to investment tracking market indices. For example, a licensee
may maintain a fund that purchases and sells equities in order to track the Standard &
Poor's 500 Index. Such passive funds may make direct investments in securities or
obligations of the licensee for the trust (or its affiliates) or of other reactor licensees {or
their affiliates), provided that such investments are consistent with the requirements to
track the applicable index.

2.2.3.2 For non-electric utility licensees, the trust agreement must
prohibit investments in securities or other obligations of the licensee (the grantor) or
any other owner or operator of any nuclear power reactor as well as their affiliates,
subsidiaries, successors, or assigns. An affiliate is any company that controls, is
controlled by, or is under common controf with the licensee or any other owner or
operator of the facility. A subsidiary is any company that is owned or controlled
directly or indirectly by the licensee or any other owner or operator of the facility. A
SUCCessor or assign is a company that has acquired possessory rights to the
licenseg, the facility, or any other owner or operator of the facility. The trust
agreement also must prohibit investments in a mutual fund in which at least 50
percent of the fund is invested in the securities of a licensee or parent company
whose subsidiary is an owner or operator of a foreign or domestic nuclear power
plant.




2.2.3.3 For non-electric utility licensees, indirect ownership of
securities or other obligations of any owners or operators of nuclear power plants
through investments in securities tied to market indices or through mutual funds in which
less than 50 percent of the fund is invested in the securities of a licensee or parent
company whose subsidiary is an owner or operator of a foreign or domestic nuclear
power plant is allowed, provided that no more than 10 percent of the total value of the
grantor’s trust assets may be indirectly invested in the securities of any entity owning or
operating one or more nuclear power plants.

2.2.3.4 Investments selected with the approval of ar guidance from
the State Public Utility Commission (PUC) with jurisdiction over the licensee or
from the Federal Energy Regutatory Commission (FERC) would be acceptable to
the NRC staff.

2.2.4 The escrow account, certificate of deposit, or trust agreement must
comply with applicable State law for such instruments.

2.2.5 The financial assurance instrument, signed by individuals authorized
to act for the appropriate parties, should be maintained in the licensee’s records
and be available for inspection until termination of the Part 50 license. [f feasibie,
records or duplicates should be maintained onsite.

2.2.6 The trustee of a fund should be an entity that has the authority to act
as a trustee and whose trust operations are regulated or examined by a State or
Federal agency or, if a government fund is being used, the appropriate State or
Federal government agency. The word “national” in the title of a financial
institution signals that the institution is Federally regulated, as do the initials “N.A.,”
or the words “National Association,” or “a national banking association.” The
“examinations” department of the appropriate district office of the Office of the
Comptroller of the Currency can provide information about whether the institution
has trust powers. The word “State” in the title of a financial institution signals that
the institution is State regulated. The examinations department of the applicable
State banking authority can provide information about whether the institution has
trust powers. Domestic branches of foreign banks may be either Federally
regulated or State regulated. Eligibility of an institution can be checked through the
“Trust Institutions Search” database, at
http://www2. fdic. gov/structur/trust/index.htmi .

2.2.7 Atrust agreement should include a clause in which the trustee accepis
the responsibility of trusteeship.

2.2.8 Annual deposits in an external sinking fund, including projected
earnings, should attempt to approximate the total amount remaining to be
accumulated, divided by the remaining years of the license, as determined by the
initial and updated certification amount specified in 10 CFR 50.75(c){1) and (2).

Arithmetic precision is not required for fund accumulation rates. If, during
the course of collecting funds, a flicensee has accumulated significantly greater
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decommissioning funds than anticipated, it may reduce its remaining contributions
commensurately. Likewise, if a licensee is significantly behind in collections,
increased contributions should be used to make up the deficit. A reasonable time
may be used to make up any deficit, consistent with good-faith efforts to obtain
appropriate rate relief. However, licensees should avoid undue reliance upon
contributions weighted in constant dollars toward the end of projected facility
operating life. Additionally, the NRC staff considers reliance on an estimated tax
deduction for decommissioning expenses at the time such expenses are incurred
to be a form of internal reserve and thus not allowed under 10 CFR 50.75(e). If
sufficient rate relief by a State PUC or FERC is ultimately not obtained, licensee’s
stockholders will be expected to cover decommissioning costs through reduced
return on equity. Projected rates of eamings on an external sinking fund during
plant operation should reasonably approximate the historical real rate of earnings
(i.e., after inflation) obtained by a given type of investment.

For decommissioning funds that are prepaid or in external sinking fund accounts,
the regulations in 10 CFR 50.75(e)(iY&(ii} allow a credit for projected eamings of up to a
2 percent annual real rate of return (i.e., nominal rate less inflation) from the time of
future funds’ collection as a factor in calculating the total amount of funds that would be
sufficient to pay decommissioning costs. This allowed credit may be greater than
2 percent if a licensee is subject to a rate-setting authority and the authority has
specifically authorized a higher rate. The period of time for which the credit may be taken
is determined by whether a generic formula or a site-specific estimate with a specified
safe storage period is used as the basis for estimating decommissioning costs, as
discussed below.

For licensees using a generic formula for decommissioning cost estimates, during
the period of plant operation this credit may be taken for the remaining years left on the
operating license, and an additional pro-rata credit may be taken into the presumed
immediate dismantlement period (i.e., the first 7 years after shutdown) as long as such
credit reflects the expected cash flow of expenditures during this period. If license
renewal for a plant has been approved by the NRC, the licensee may take the credit
during the extended license period.

A licensee using a site-specific estimate may take the allowed credit through the
projected decommissioning period, provided that the site-specific estimate is based on a
period of safe storage that is specifically described in the estimate. This
decommissioning period inciudes the period of safe storage, final dismantlement, and
license termination.

When a licensee adjusts the cost estimate for decommissioning annually pursuant
to 10 CFR 50.75(b)(2), the adjusted estimate less amounts already accumulated should
form the basis of future collections, which can take into account the allowed credit.
Funds already accumulated, plus scheduled fund contributions in the case of those
licensees authorized to utilize external sinking funds, plus projected earnings on these
funds, should be sufficient to pay decommissioning costs at the time termination of
operation is expected, allowing for extending the real rate of return credit into the
decommissioning period as noted above.
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Actual eamings on existing funds may be used to calculate the needs for future
funds. However, pursuant to 10 CFR 50.75(f)(2), when a licensee is within 5 years
of the projected end of operations and submits its preliminary decommissioning
cost estimate, the licensee may take up to a 2 percent earnings credit (or a higher
credit if specifically authorized by a rate-setting authority) over a storage period, as
long as the storage period and its cost implications for total decommissioning cost
are specifically addressed in the preliminary decommissioning cost estimate.

Licensees who operate multiple modular reactors at a single site may take
credit for earnings in such a manner that the assumptions for earnings credit track
the cash flows for decommissioning expenses for each module.

2.3 Guarantee Methods

Guarantee methods include surety bonds, letters of credit, lines of credit,
and insurance. Acceptable guarantee methods should have the following
characteristics.

2.3.1 An applicant or licensee using a surety bond, letter of credit, or parent
guarantee may use the sample wording for these methods contained in
Appendices B-4, B-5, and B-6, respectively. These sample forms have been
provided for illustrative purposes. Specific provisions may not be applicable to
particular licensees and may be modified as a licensee’s specific situation
warrants. However, each licensee should be sure that the instrument being used
conforms to applicable State law.

2.3.2 The following documents should be maintained in the licensee’s
records and be available for inspection by the NRC:

. For surety bonds, an originally signed duplicate or conformed copy of
the surety bond signed by individuals authorized to act for the licensee
and the surety company.

° For letters of credit, an originally signed duplicate or conformed copy
of the letter of credit signed by individuals autheorized to act for the
licensee and the financial institution.

U For insurance, an original or conformed copy of the insurance policy.

] A standby trust fund to receive funds if the surety, letter of credit, or
insurance is drawn upon.

2.3.3 The following should be considered for financial institutions used as
guarantors:

° For surety bonds: The surety company must be listed by the U.S.
Department of the Treasury in the most recent edition of Circular 570
and have a coverage limit sufficient to cover the cost estimates for
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